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Introduction 

1. The Law Society of Western Australia is the peak professional association for lawyers in 
Western Australia. Established in 1927, the Law Society is a not-for-profit association 
dedicated to the representation of its members and the enhancement of the legal 
profession through being a respected leader and advocate on law reform, access to justice 
and the rule of law. 

 
2. This submission is made in response to the Law Council of Australia’s request of 31 July 

2020 for input for a Law Council submission to the Joint Costs Advisory Committee in 
relation to its Inquiry into Legal Practitioners’ Scale of Costs.  

 
3. This submission proposes a review of the National Guide to Counsel Fees, which appears 

to have been last revised in 2013.  
 
4. The section of this submission that relates to the National Guide to Counsel Fees has been 

prepared in consultation with:  
 

a) Ms Kerrie Rosati, Principal of DGT Costs Lawyers, Sydney, Brisbane, Canberra; 
b) Ms Toni Mossman, DGT Costs Lawyers, Sydney, Brisbane, Canberra;  
c) Ms Cate Dealehr, Principal, Australian Legal Costing Group, Melbourne; and 
d) Mr Graeme Arnold, Principal, Arnold Costs Solicitors, Adelaide, South Australia. 

 
5. The Law Society acknowledges and is grateful for the input and assistance provided by Ms 

Rosati, Ms Mossman, Ms Dealehr and Mr Arnold.  
 
6.  This submission also comments on the format of the Federal Court Scale of Costs as set 

out in Schedule 3 of the Federal Court Rules 2011 (Cth).  

National Guide to Counsel Fees 

7.  Following discussions with costs experts in Western Australia, New South Wales, Victoria 
and South Australia, the following points have emerged in respect to the National Guide to 
Counsel Fees, a copy of which is annexed marked “A”. 

The position in Western Australia  

8.  In Western Australia, the use of the concept of “fee on brief” is becoming less frequent, 
though it is acknowledged that the concept is useful in providing a benchmark for the 
determination of reasonableness of counsel fees.  

 
9.  Annexed marked “B” is the Legal Profession (Supreme and District Courts) (Contentious 

Business) Determination 2020 (WA) which provides at item 22(a) for 3.5 days preparation 
and the first day of trial for “Fee on brief, i.e. first day of trial and preparation, including 
submissions”.  

 
10.  Whilst Western Australian state Scales of Costs still utilise the term “fee on brief”, the term 

is rarely seen in counsel fee notes.  It is more common for counsel to express their fee 
notes by reference to daily and/or hourly rates.  

 
11. In addition, special costs orders are made in the Supreme Court of Western Australia 

where a party is able to demonstrate that due to the unusual difficulty, complexity or 
importance of a case, the Scale limits are inadequate. Section 280(2) in Division 5 of the 
Legal Profession Act 2008 provides that: 
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(2) Despite subsection (1), if a court or judicial officer is of the opinion that the amount 

of costs allowable in respect of a matter under a costs determination is inadequate 
because of the unusual difficulty, complexity or importance of the matter, the court 
or officer may do all or any of the following: 
(a) order the payment of costs above those fixed by the determination; 
(b) fix higher limits of costs than those fixed in the determination; 
(c) remove limits on costs fixed in the determination; 
(d) make any order or give any direction for the purposes of enabling costs 

above those in the determination to be ordered or assessed. 
 

12. There is a substantial volume of case law that has developed over the years in relation to 
special costs in Western Australia, and the courts often grant special orders pursuant to the 
above section. 

  
13. In cases where special costs orders have been made, counsel fees are normally assessed 

by reference to daily and hourly rates rather than by reference to the concept of “fee on 
brief”. 

The position in New South Wales  

14. In New South Wales, where the use of Scales of Costs was abolished in 1994, almost 
invariably counsel will express their fee notes by reference to daily and/or hourly rates.  

 
15. This is consistent with the Guidelines of the New South Wales Costs Assessment Rules 

Committee entitled ‘Costs Payable Between Parties Under Court Orders’ (NSW 
Guidelines) (last updated March 2016), a copy of which is annexed marked “C”. 

  
16. The NSW Guidelines provide as set out below, including footnotes (we have excluded the 

portion relating to solicitors’ rates): 
 

General.  Costs are to be allowed only if and to the extent that they are no more 
than fair and reasonable in all the circumstances, were proportionately and 
reasonably incurred, and are proportionate and reasonable in amount, having 
regard to the matters referred to Legal Profession Uniform Law s 172 (or, where 
applicable, Legal Profession Act 2004 s 364). 
 
Hourly and daily rates for legal service providers.  Time incurred by legal 
service providers performing professional work should be allowed within the ranges 
described below.1    
 

Service provider Range $ 
Senior counsel, where the assessor considers that it 
is fair and reasonable to have briefed senior counsel 
(daily)2  5,000 – 8,000 

Senior counsel (hourly) 500 - 950 
Junior counsel (daily)3 2,000 - 5,000 

 
1 Where within the applicable range a particular matter sits should be influenced by the factors referred to in 
Legal Profession Act 2004, s 364 or Legal Profession Uniform Law, s 172. 
2 Daily rates for counsel are for a brief on hearing and include a 10-hour day from 8am to 6pm. Briefs on 
interlocutory applications should usually be allowed at between one-third and two-thirds of the rate for a brief 
on hearing, according to the complexity of the application and the time involved.  Mentions and directions 
hearings should be allowed at hourly rates. Cancellation fees, over and beyond the first day of a brief on 
hearing, should not be allowed. 
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Junior counsel (hourly) 200 - 500 
 
17. The Law Society proposes that the concept of “fee on brief” in the National Guide to 

Counsel Fees be replaced by guidelines similar to the NSW Guidelines. 

Comparison of counsel rates between jurisdictions 

18. The Law Society considers that a national approach to setting hourly and daily rates in the 
National Guide to Counsel Fees should involve consideration of the rates that apply in the 
State and Territory Supreme Courts across Australia.  

 
19.  Annexed marked “D” is a table comparing these rates according to the relevant costs 

determination, rules or guidelines in the various States and Territories.  

Proposed amendments 

20. Having regard to the hourly and daily rates that apply in the various State and Territory 
Supreme Courts, which vary considerably, the Law Society proposes that the National 
Guide to Counsel Fees adopt the following wording:  

 
General.  Subject to Rules 40.29 and 40.30 of the Federal Court Rules 2011, 
counsel fees are to be allowed only if and to the extent that they are no more than 
fair and reasonable in all the circumstances, were proportionately and reasonably 
incurred, and are proportionate and reasonable in amount, having regard to the 
maximum rates set out below: 
 
Service provider Maximum $ 

Senior counsel, where the assessor considers 
that it is fair and reasonable to have briefed senior 
counsel (daily rate) 10,000 
Senior counsel (hourly) 1,000 
Junior counsel (daily rate) 5,500 

Junior counsel (hourly) 550 
 

• Daily rate is based on a 10-hour day and allows for time spent in 
preparation on the day for the hearing 

Federal Court Scale of Costs 

21. The Federal Court Scale of Costs is set out in Schedule 3 of the Federal Court Rules 2011 
(Cth).  

 
22. The Law Society notes that in Western Australia, scales of costs are set out in a table with 

explanatory notes in separate subsidiary legislation. See, for example, the Legal Profession 
(Supreme and District Courts) (Contentious Business) Determination 2020 (WA) at 
Annexure B.  

 

 
3 Daily rates for counsel are for a brief on hearing and include a 10-hour day from 8am to 6pm. Briefs on 
interlocutory applications should usually be allowed at between one-third and two-thirds of the rate for a brief 
on hearing, according to the complexity of the application and the time involved. Mentions and directions 
hearings should be allowed at hourly rates.  Cancellation fees, over and beyond the first day of a brief on 
hearing, should not be allowed. 
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23. Having a scale in this form is helpful and less time-consuming when giving disclosure to
clients and when preparing bills of costs as the scale is more reflective of the form that a bill
of costs takes.

24. That said, the Law Society acknowledges there will likely be fewer instances where it is
necessary to prepare a bill of costs given the Federal Court’s Costs Practice Note (GPN-
COSTS), which notes the Court’s preference for making lump sum costs orders wherever it
is practicable and appropriate to do so. The Law Society supports this approach to making
costs orders.

Nicholas van Hattem 
President 



Federal Court of Australia

NATIONAL GUIDE TO COUNSEL FEES

Effective from 1 July 2013

Applications/Appeals Junior Counsel Senior Counsel

Fee on Brief 
(including: preparation at 
discretion of taxing officer and
appearance on the first day of a 
hearing)

OR

$1,275-5,100 $2,100-7,650

Appearance at hearing (daily rate 
including conference)

$900-4,200 $2,060-6,400

Interlocutory Applications

Interlocutory hearing
short (up to 2 
hours)
long (2 hrs plus)

$370-2,125
$690-4,140

$425-3,185
$850-6,400

Other

Hourly rate for:

• Directions hearing

• Preparation time

• Conferences (not occurring on 

day of hearing)
Settling applications, statements 

of claim, affidavits, defence, 
other documents

Opinions, advice on evidence
Written submissions (where not 

allowed above)
Attending to receive judgment 

(where appropriate)
Not otherwise provided for

$265-530 $425-740

Annexure A
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Version Final (16 3 16) 

COSTS ASSESSMENT RULES COMMITTEE  

GUIDELINE 

COSTS PAYABLE BETWEEN PARTIES UNDER COURT ORDERS 

(“ORDERED COSTS” OR “PARTY/PARTY COSTS”) 

 

INTRODUCTION 

1. These Guidelines are promulgated by the Costs Assessment Rules Committee (CARC) 

for the guidance of Costs Assessors in the assessment of costs payable between parties 

under an order of a court or tribunal1 (“Ordered costs”2 or “Party/party”3 costs).  In 

developing these guidelines, the Committee has, as well as drawing on its own 

experience, consulted with assessors and relevant stakeholders, and had regard to rules 

of court in other Australian jurisdictions.  It is intended that these Guidelines be 

reviewed annually. 

 

2. Assessors must always consider the criteria set out in the Legal Profession Act 2004, s 

364 or Legal Profession Uniform Law Application Act 2014, s 76 (which incorporates 

Legal Profession Uniform Law, s 172).4 These Guidelines do not substitute for 

consideration of those matters. 

 

3. These Guidelines are intended to provide guidance for Costs Assessors, in order to 

promote consistency and predictability.  They are not binding on Assessors.  They are 

intended as guidance as to what will usually be appropriate in ordinary cases, and they 

recognise that there will be unusual circumstances and extraordinary cases which will 

                                                 
1 Recommendation 34 of the Chief Justice’s Review of the Costs Assessment Scheme (2014) was that 
the CARC, in consultation with relevant stakeholders, develop and promulgate guidelines for Assessors 
on whether, when and in what circumstances, and/or at what rate, frequently occurring items would 
ordinarily be allowed on party/party assessments, including (a) hourly and daily rates for practitioners 
of varying seniority and in varying locations; (b) office overheads such as copying, scanning, telephone, 
faxes, travel expenses and administrative work; (c) agency search and filing fees; (d) research time; (e) 
reviewing time; (f) conferences between lawyers for the client; (g) briefing senior counsel; (h) retaining 
experts; and (i) retaining agents. 
2 The term used in the (NSW) Legal Profession Uniform Law Application Act 2014 (LPULAA 14). 
3 The term used in the (NSW) Legal Profession Act 2004 (LPA 04). 
4 The LPA 04 continues to apply to party/party assessments where the proceedings to which the costs 
order relates commenced before 1 July 2015.  The Legal Profession Uniform Law and  the LPULAA 14 
apply to “ordered costs” (as party/party costs are now called) where the proceedings to which the costs 
relate commenced on or after 1 July 2015: see LPULA Regulation 2014, reg 59). 

Annexure C
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fall outside them.  They are intended to apply to assessments on the ordinary (not the 

indemnity) basis. 5  All amounts referred to are exclusive of GST.  

 

4. The Guidelines are to be read and construed together with the footnotes. 

 

GUIDELINES 

5. General.  Costs are to be allowed only if and to the extent that they are no more than 

fair and reasonable in all the circumstances, were proportionately and reasonably 

incurred, and are proportionate and reasonable in amount, having regard to the matters 

referred to Legal Profession Uniform Law s 172 (or, where applicable, Legal Profession 

Act 2004 s 364). 

 

6. Hourly and daily rates for legal service providers.  Time incurred by legal service 

providers performing professional work should be allowed within the ranges described 

below.6   

 

Service provider Range $ 

Senior partner/partner/specialist (10+ years) (hourly) 450 - 750 

Senior associate (5 years plus) (hourly) 300 - 500 

Employed solicitor / junior associate (1-4 years) (hourly) 200 - 400 

Senior counsel, where the assessor considers that it is fair 
and reasonable to have briefed senior counsel (daily)7  5,000 – 8,000 

Senior counsel (hourly) 500 - 950 

Junior counsel (daily)8 2,000 - 5,000 

                                                 
5 As those terms are used in Civil Procedure Act 2005 s 98. 
6 Where within the applicable range a particular matter sits should be influenced by the factors referred 
to in Legal Profession Act 2004, s 364 or Legal Profession Uniform Law, s 172. 
7 Daily rates for counsel are for a brief on hearing and include a 10-hour day from 8am to 6pm. Briefs 
on interlocutory applications should usually be allowed at between one-third and two-thirds of the rate 
for a brief on hearing, according to the complexity of the application and the time involved.  Mentions 
and directions hearings should be allowed at hourly rates. Cancellation fees, over and beyond the first 
day of a brief on hearing, should not be allowed. 
8 Daily rates for counsel are for a brief on hearing and include a 10-hour day from 8am to 6pm. Briefs 
on interlocutory applications should usually be allowed at between one-third and two-thirds of the rate 
for a brief on hearing, according to the complexity of the application and the time involved. Mentions 
and directions hearings should be allowed at hourly rates.  Cancellation fees, over and beyond the first 
day of a brief on hearing, should not be allowed. 
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Junior counsel (hourly) 200 - 500 

Paralegals9 (hourly) 120 - 250 

Clerks/secretaries10 (hourly) 75 - 150 

 

7. Photocopying and document production.   

Photocopying, printing and document production may be claimed and allowed either as 

a professional cost, or as a disbursement, but not both. 

(a) If claimed as a professional cost and if justified, either: 

 allow at $0.50c per page up to 50 pages, thereafter $0.20c per page.  If in colour, 

where reasonable, allow at $1.00 per page up to 20 pages, thereafter 50c per 

page; or 

 alternatively, allow as clerk or secretarial time under paragraph 6.  

(b) If claimed as a disbursement, allow the amount reasonably outlaid. 

 

8. Other office overheads.  Overheads specifically attributable to the matter, such as 

scanning, electronic lodgement, telephone and faxes may be allowed.  However, such 

charges should not be allowed if the hourly rate of the relevant legal service provider is 

such that it should be regarded as incorporating overheads. 

 

9. Travelling expenses.  The out-of-pocket expenses of a legal service provider travelling 

for the purposes of the matter should be allowed as disbursements.   The legal service 

provider’s time travelling to and from court or conference should be allowed at one-half 

of that provider’s rate. 

 

10. Research.  Research time may be allowed, only to the extent that such work is 

reasonable for the prudent preparation and conduct of the matter. 

 

11. In-house conferences.  In-house conferences may be allowed, only to the extent that 

they are shown to have contributed to the efficient conduct of the case. 

  

CARC;  16 March 2016 
                                                 
9 Paralegals should not be allowed if the hourly rate of the relevant legal practitioner is such that it 
should be regarded as incorporating paralegal services. See also paras 7 and 8. 
10 Clerks and secretaries should not be allowed if the hourly rate of the relevant legal practitioner is such 
that it should be regarded as incorporating clerical and secretarial services.  See also paras 7 and 8. 
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Counsel rates — Comparison between Australian State and Territory Supreme Courts 

 Western 
Australia1  

New 
South 
Wales2 

Victoria3 South Australia4 Northern 
Territory5 

Queensland6 Tasmania7 Australian Capital 
Territory8 

Service 
provider 

Maximum Range  Maximum  Range Maximum    

Senior 
counsel 
(daily) 

$6,820 $5,000 
– 
$8,000 

$9,060 Appeals: Day Fee 
for the first day, 
including 
preparation of 
Summary of 
Argument 
$4,800 - $7,200 
 
Day Fee: For 
appearance at trial 
or subsequent 
day/s of an appeal 
$3,200 - $4,800 

Court 
preparation 
$5,263 

No daily or hourly 
rates for senior 
counsel or junior 
counsel 

No daily or 
hourly rate for 
senior counsel 
or junior 
counsel 

No daily or hourly rates for 
senior counsel or junior 
counsel but: 

• in the Court of Appeal 
or the Full Court of the 
Supreme Court, the 
hourly rate for 
conferences and 
settling Notice of 
Appeal or other 
documents is 
$470 - $910 per hour 

• Before a single judge 
in the Supreme Court, 
the hourly rate for 
advice on evidence or 
opinions, conferences, 
chamber work, etc is 
$470 - $680 

Senior 
counsel 
(hourly) 

$682 $500 – 
$950 

$906 $400 - $600 Court 
preparation 
$758 
 

  

Junior 
counsel (or 
counsel) 
(daily) 

$4,510 $2,000 - 
$5,000 

$6040 Appeals: Day Fee 
for the first day, 
including 
preparation of 
Summary of 
Argument 
$3,000 - $4,800 
 
Day Fee: For 
appearance at trial 
or subsequent 
day/s of an appeal 
$2,000 - $3,200 

Senior junior 
rate for court 
preparation 
$3,289 
 
Junior rate for 
court 
preparation 
$2,103 
 
 

  



 

 

 

 

 

 

1 Legal Profession (Supreme and District Courts) (Contentious Business) Determination 2020 (WA) 
<https://www.legislation.wa.gov.au/legislation/statutes.nsf/law_s52555.html>.  
2 New South Wales Costs Assessment Rules Committee, Guideline: Costs Payable between Parties under Court Orders (16 March 2016) 
<http://www.supremecourt.justice.nsw.gov.au/Documents/Forms%20and%20Fees/Costs%20Assessment%20Forms/Guidelines_costs_payable.doc>. 
3 Supreme Court (General Civil Procedure) Rules 2015 (Vic), Appendix A – Supreme Court Scale of Costs <https://www.liv.asn.au/PDF/Practice-
Resources/LIV-Legal-costing/Supreme-Court-Scale-of-Costs-2020.aspx>. 
4 South Australia, Supreme and District Courts Indicator on Counsel Fees: Guide to Counsel Fees Applicable from 1 June 2017 to date 
<https://www.lawsocietysa.asn.au/pdf/SC%20and%20DC%20Indicator%20on%20Counsel%20Fees%20applicable%20from%201%20June%202017.pdf>. 
5 Supreme Court of the Northern Territory, Taxation Guidelines, Interest Rates, Costs, Limits on Personal Injuries Claims and Counsel Fees 
<https://supremecourt.nt.gov.au/__data/assets/pdf_file/0006/727593/V2_VARIATION-TO-SCALE-APPLICABLE-June-2020.pdf>.  
6 Uniform Civil Procedure Rules 1999  (Qld), Schedule 1 – Scale of costs – Supreme Court and District Court 
<https://www.legislation.qld.gov.au/view/html/inforce/current/sl-1999-0111#sch.1>. 
7 Supreme Court Rules 2000 (Tas), Schedule 1 – Fees and costs <https://www.legislation.tas.gov.au/view/html/inforce/current/sr-2000-008#JS1@EN>. 
8 Supreme Court of the Australian Capital Territory, Counsel’s Fees Scale (excluding GST) (1 July 2017). 

Junior 
counsel (or 
counsel) 
(hourly) 

$451 $200 – 
$500 

$604 $250 - $400 Senior junior 
rate for court 
preparation 
$475 
 
Junior rate for 
court 
preparation 
$362 

  

https://www.legislation.wa.gov.au/legislation/statutes.nsf/law_s52555.html
http://www.supremecourt.justice.nsw.gov.au/Documents/Forms%20and%20Fees/Costs%20Assessment%20Forms/Guidelines_costs_payable.doc
https://www.liv.asn.au/PDF/Practice-Resources/LIV-Legal-costing/Supreme-Court-Scale-of-Costs-2020.aspx
https://www.liv.asn.au/PDF/Practice-Resources/LIV-Legal-costing/Supreme-Court-Scale-of-Costs-2020.aspx
https://www.lawsocietysa.asn.au/pdf/SC%20and%20DC%20Indicator%20on%20Counsel%20Fees%20applicable%20from%201%20June%202017.pdf
https://supremecourt.nt.gov.au/__data/assets/pdf_file/0006/727593/V2_VARIATION-TO-SCALE-APPLICABLE-June-2020.pdf
https://www.legislation.qld.gov.au/view/html/inforce/current/sl-1999-0111#sch.1
https://www.legislation.tas.gov.au/view/html/inforce/current/sr-2000-008#JS1@EN
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